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Editors’ Note: 
In the instant case it was the contention of the pre-emptors that behind their back the 
case land was transferred to the pre-emptee. Thereafter, being aware as to the sale of 
the property, the pre-emptor procured a certified copy of the deed and filed the pre-
emption case within the stipulated time. On the other hand, the pre-emptee-opposite 
party No. 1 contended that before the execution of the sale deed, the pre-emptee-
opposite party Nos. 2 & 3 approached the pre-emptors for selling the case land. But 
they refused to purchase the same and as per their advice, the opposite party Nos. 2 & 3 
transferred the case land to the pre-emptee-opposite party No. 1. The trial Court 
dismissed the case and the appellate Court also dismissed the appeal concurring with 
the decision of the trial Court. On revision the High court Division held that the conduct 
of the pre-emptors before and after purchase amply proved that the pre-emptor-
petitioners waived their right of pre-emption and as such, the pre-emption case was 
rightly dismissed by the trial Court. The High Court Division also observed that it is 
true that the right of pre-emption accrues after the deed entered in the volume as per 
section 60 of the Registration Act, 1908, but if the right of pre-emption is waived before 
and after registration, the Court may turn down the prayer of pre-emption otherwise, 
the equitable principle of waiver and acquiescence which operate as estoppels will be 
meaningless. Finally, the High Court Division recommended some amendments in 
section 24 of the Non-Agricultural Tenancy Act, 1949 to be considered by the legislators 
for the greater interest of the people of the country.  
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If the right of pre-emption is waived by the conduct of the pre-emptors before and after 
purchase, the pre-emption case may be dismissed: 
The conduct of the pre-emptors before and after purchase amply proved that the pre-
emptor-petitioners waived their right of pre-emption and as such, the pre-emption case 
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was rightly dismissed by the trial Court. The petitioners intentionally relinquished of 
their statutory right and thereby waived the right of pre-emption. The Appellate Court 
assigning cogent reason concurred with the finding of the trial Court; therefore, it does 
not warrant for any interference by this Court. It is true that the right of pre-emption 
accrues after the deed entered in the volume as per section 60 of the Registration Act, 
1908, but if the right of pre-emption is waived before and after registration, obviously 
the Court may turn down the prayer of pre-emption; otherwise, the equitable principle 
of waiver, acquiescence which operate as estoppels will be meaningless. Nothing is 
absolute in law; therefore, it cannot be held absolutely that the pre-emption right shall 
accrue only after registration of the deed and if it so, the equitable principles of waiver 
and acquiescence shall be futile and fruitless.             (Para 25)  
 
It is expected that the Government shall take necessary step to amend the provision of 
section 24 in line with the latest amendment of section 96 of the SAT Act, 1950 for the 
greater interest of the people of the country.  
The following points may be considered by legislators: 

(i) Only the co-sharer tenant by inheritance can file pre-emption case under 
section 24 of the NAT Act.  

(ii)  Transfer by way of sale only be pre-emptible and the pre-emption case has 
to file within two months from the date of registration as per section 60 of 
the Registration Act or if no notice is given under section 23 of the NAT Act 
within two months from the date of knowledge.  

(iii) The maximum period of filing pre-emption case shall not be more than two 
years from the date of expiry of the registration of the sale deed.  

(iv) The pre-emptor has to deposit consideration money along with 35% of the 
compensation of consideration money and an amount of 10% annual 
interest upon the amount of consideration money for the period from the 
date of execution deed of sale and to the date of filing the application for 
pre-emption. 

(v) The remaining co-sharer tenants by inheritance may join in the original 
application within two months from the date of service notice or within two 
months from the date of knowledge of registration of the deed. 

(vi) If pre-emption case is allowed, the pre-emptee has to execute a registered 
sale deed within stipulated time failing which the Court shall execute the 
registered deed and shall hand over the possession to the pre-emptor. 

(vii) Non-agricultural land or holding should be considered as   synonym. If the 
non-agricultural land is recorded in different khatians by survey operation 
or by mutation proceeding, the right of pre-emption shall be ceased.  

(viii) The ceiling of the agricultural or non-agricultural land should not be more 
than twenty bighas in case of agricultural land and only five bighas in case 
of non-agricultural land and accordingly, consequential amendment has to 
be made in Bangladesh Land Hodling (Limitation) Order, 1972(PO 98 of 
1972), the Land Reforms Ordinance, 1984(Ordinance No. X of 1984) and 
Section 90 of the SAT Act (Act XXVIII of 1951).  

(ix) As per Rules of Business and Allocation of Business, it is the subject of the 
Ministry of the Land, therefore, the Ministry of Land may take necessary 
step to review the provisions of law relating to pre-emption as set out under 
Section 24 of the NAT Act. 

  (Para 29) 
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JUDGMENT 
Md. Zakir Hossain, J: 
 

1. At the instant of the petitioners, the Rule was issued by this Court with the following 
terms: 

“Records be called for. 
Let a Rule be issued calling upon the opposite party No. 1 to show 
cause as to why the impugned judgment and order dated 28.02.2016 
passed by the Joint District Judge, 2nd Court, Joypurhat in 
Miscellaneous Appeal No. 37 of 2011 affirming the judgment and 
order dated 17.07.2011 passed by the Senior Assistant Judge, 
Sadar, Joypurhat in Pre-emption Miscellaneous Case No. 07 of 
2003 rejecting the case should not be set aside and/or pass such 
other or further order or orders as to this Court may seem fit and 
proper.”  

 
2. Facts leading to the issuance of the Rule are inter alia that the petitioner Nos. 1 & 2 as 

pre-emptors on 22-02-2003 instituted Pre-emption Miscellaneous Case No. 07 of 2003 under 
section 24 of the Non-Agricultural Tenancy Act, in short ‘the NAT Act’ before the Court of 
the learned Senior Assistant Judge, Sadar, Joypurhat against the opposite parties for pre-
empting the land as described in the schedule to the pre-emption application contending inter 
alia that they are the co-sharers of the suit land by purchase and the opposite party Nos. 2 & 3 
behind the back of the pre-emptors transferred the case land to the pre-emptee-opposite party 
No. 1. Being aware as to the sale of the property, the pre-emptor procured a certified copy of 
the deed on 04.12.2002 and filed the aforesaid suit within the stipulated time. The pre-
emptee-opposite party No. 1 contested the pre-emption case contending inter alia that the 
pre-emption case is not maintainable in its present form and bad for defect of parties. It is 
also contended that before the execution of the sale deed, the pre-emptee-opposite party Nos. 
2 & 3 went to him and approached the pre-emptors for purchasing the case land. But he 
refused to purchase the same as he has adequate land therein and as per their advice, the 
opposite party Nos. 2 & 3 transferred the case land to the pre-emptee-opposite party No. 1. 
After purchasing the case land by appointing local Ameen, the suit land was identified with 
the assistance of the pre-emptor No. 2 and with the help of the pre-emptor No. 2, a wall was 
constructed in the case land to the North and West boundaries of the case land which is about 
2 to 2.5 feet and the pre-emptor No. 2 put his signature in the sketch map prepared by the 
local Ameen and the specific case of the opposite party is that the pre-emptors in order to 
harass the pre-emptee brought this case though the case is barred by principle of waiver, 
acquiescence and estoppels .  
 

3. After conclusion of the trial, the learned Senior Assistant Judge was pleased to dismiss 
the pre-emption case holding the view that the pre-emption case is absolutely barred by 
principle of waiver, acquiescence and estoppels. Being aggrieved by and dissatisfied with the 
judgment and order of the trial Court, the pre-emptors preferred Miscellaneous Appeal No. 
37 of 2011 before the Court of the learned District Judge, Joypurhat. After admitting the 
appeal, the learned District Judge transmitted the same to the Court of the learned Joint 
District Judge, 2nd Court, Joypurhat for disposal. Upon hearing, the learned Joint District 
Judge was pleased to dismiss the appeal concurring with the decision of the trial Court. 
Challenging the legality and propriety of the judgment and order of the Appellate Court, the 
pre-emptor being petitioner moved this Court and obtained the said Rule therewith.  
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4. Mr. Md. Ahsan Habib, the learned Advocate appearing on behalf of the petitioners 
strenuously submits that the pre-emption case is not barred by principle of waiver, 
acquiescence and estoppels, nevertheless, the courts below concurrently found that the pre-
emption case is barred by principle of waiver, acquiescence and estoppels. He further submits 
that the right of the pre-emption accrued after the registration of the deed but not before; 
therefore, the pre-emptor’s right has not been extinguished and it accrued after registration of 
the deed. He further submits that during the measurement of the land, the pre-emptee-
opposite party did not put his signature, therefore, the courts below emphasizing on the 
sketch map illegally held that the pre-emption case is barred by principle of waiver, 
acquiescence and estoppels. 
 

5. In support of his contention, he relies on the decisions of the cases of Hazi Mohammad 
Abdul Malek v. Jamal Hossain, 12 ALR 2018 (AD) 157; Syed Shamsul Alam v. Syed 
Hamidul Haque and others, 69 DLR (AD) (2017) 339 and Dewan Ali (Md) v. Md. Jasimuddin 
and others, 60 DLR (AD) (2008) 73.  
 

6. Per contra, Mr. Md. Golam Rabbani, the learned Advocate for the opposite parties 
submits that the Courts below concurrently found that the pre-emptors refused to purchase 
the case land and after purchasing, his consent and mediation, the peaceful possession of the 
case land was handed over to the   pre-emptee and as such, the case is absolutely barred by 
principle of waiver, acquiescence and estoppels. Therefore, there is no apparent reason to 
interfere with the concurrent findings of the Courts below and as such, the Rule is liable to be 
discharged. In support of his contentions, he relies on the decisions of the cases of Akhlasur 
Rahman and others v. Safarullah and others reported in 42 DLR (AD) (1990) 189; Rokeya 
Begum v. Abu Zaher, 5 BLC(AD) (2000) 97and Sree Aumullaya Chandra Halder v. Md. 
Mohsin Ali Mondol and others, 22 BLD(HCD)(2002) 572. 
 7. Heard the submissions advanced by the learned Advocates for both the parties along 
with convoluted question of law in involved in this case and perused the materials on record 
with care and attention and seriousness as it deserves.  
Now, the pertinent question is whether the impugned judgment and order is liable to be 
interfered with by this Court. The learned Senior Assistant Judge after thoroughly discussing 
the evidence on record held:  

Òmvÿ¨ ch©v‡jvPbvq †`Lv hvq †h, I.wc.WweøD-2 I 3 Gi †gŠwLK mvÿ¨ Øviv cÖv_xKMY 
KZ…©K bvwjkx `wj‡ji c~‡e© bvwjkx Rwg Lwi` Ki‡Z A¯̂xK…wZ Ávcb Kiv Ges Ab¨Î 
wewµi civgk© †`Iqvi welqwU cwic~Y©fv‡e mgw_©Z n‡q‡Q| G‡ÿ‡Î ejv hvq cÖv_©xKMY 
expressly bvwjkx Rwg Lwi` Kivi `vex cwinvi K‡i‡Qb| Avevi gvgjvi wcøwWsm 
ch©v‡jvPbvq †`Lv hvq  cÖv_x©KMY 2 bs cÖwZc‡ÿi `wj‡ji welq m¤ú‡K© †Kvb AvcwË 
K‡ib bvB| G Kvi‡Y hw`I cÖv_©xKM‡Yi wcÖ‡qgkb AwaKvi ÿzbœ nq bvB, Z_vwc 
cÖv_x©K‡`i bvwjkx m¤úwËi cÖ‡qvRbxqZvi cwigvb m¤ú‡K© avibv †`q Ges bvwjkx m¤úwË 
Ab¨Î n Í̄všÍwiZ nIqv msµv‡šÍ cÖv_x©K‡`i impliedly m¤§wZ _vKvi welq cÖKvk K‡i| 
I.wc. WweøD-1, 2 I 3 mK‡jB bvwjkx Rwgi gvc‡hv‡M msµvšÍ cÖZ¨ÿmvÿxv| GB 
mvÿxM‡Yi †gŠwLK mvÿ¨ n‡Z bvwjkx `wj‡ji c‡i 2bs cªv_x©K ¯̂qs Dcw ’̄Z ‡_‡K bvwjkx 
Rwg gvc‡hvM K‡i †`Iqvi `vex m‡›`nvZxZfv‡e cÖgvwYZ n‡q‡Q| G‡ÿ‡Î 2bs cÖv_x©‡Ki 
m¤§wZ cÖKvk ‡c‡q‡Q| cÖv_x©Kc‡ÿi weÁ AvBbRxex hyw³ZK© ïbvbxi mgq e‡j‡Qb, 
bvwjkx `wj‡ji Zvwi‡L 2 bs cªv_x©K Zvi Kg© ’̄j bv‡Uv‡i wQ‡jb| d‡j bvwjkx `wjj 
m¤ú‡K© cÖv_x©K AeMZ _vKvi `vex cÖgvwYZ nq bvB| jÿ¨Yxq †h, bvwjkx `wj‡ji Zvwi‡L 
2bs cÖv_x©‡Ki bv‡Uv‡i _vKvi welqwU mvÿ¨ Øviv cÖgvwYZ bq| ZvQvov, bvwjkx `wj‡ji 
c~‡e© m¤úwË Ab¨Î Lwi` Kivi civgk© †`Iqv Ges bvwjkx `wj‡ji c‡i ¯̂qs Dcw ’̄Z 
†_‡K gvc‡hvM K‡i †`Iqvi welq mvÿ¨ Øviv cÖgvwYZ nIqvq `wjj †iwR‡óªk‡bi Zvwi‡L 
2bs cªv_x©K bv‡Uv‡i _vKvi Kvi‡Y cÖv_x©Kcÿ gvgjvq †Kvb myweav cv‡eb bv| bvwjkx 
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`wj‡ji c~‡e© bvwjkx m¤úwËi Lwi` Kivi `vex cwinvi Kiv Ges bvwjkx `wj‡ji c‡i 
1bs cÖwZcÿ eivei bvwjkx m¤úwË n Í̄všÍwiZ nIqvi wel‡q cªv_x©Kc‡ÿi  m¤§wZ _vKvi 
welq ïaygvÎ wjwLZ AvcwË‡Z KvM‡R Kj‡g cÖKvwkZ nq bvB eis †gŠwLK mvÿ¨ Øviv 
cy•Lvbycy•Lfv‡e cÖgvwYZ n‡q‡Q| GgZve ’̄vq, AÎ †gvKÏgvq estoppel bxwZ cÖ‡qvM 
n‡Z †Kvb evav bvB| NUbv I Z‡_¨i Av‡jv‡K †iKW©fz³ mvÿ¨ cÖgvY ch©v‡jvPbvq 
eZ©gvb †ÿÎ 42 DLR (AD) 189 c„ôvq D‡jøwLZ gvgjvi wm×všÍ AbymiY‡hvM¨| mvwe©K 
we‡ePbvq I‡qfvi, GKyB‡mÝ GÛ G‡÷v‡cj Gi bxwZ Øviv evwiZ wm×všÍ †bIqv n‡jv|Ó 

 
8. The Appellate Court concurred with the decision of the Trial Court holding the view 

that the pre-emptors refused to purchase the case land and after transferring the same at his 
presence and consent the case land was made over to the pre-emptee. In order to determine 
the intricate question of law involved in this case, we may ponder to ratio and obiter of some 
cases: 
In the case of 12 ALR, supra, it was held:  

“The High Court Division founded is reasoning on the fact that the 
pre-emptor admittedly refused to buy a minor’s property to avoid 
complication. In this respect, the Single Bench of the High Court 
Division was wrong because the legal position, as envisaged by 
section 96 of the State Acquisition and Tenancy Act, 1950 is that 
right to pre-emtptive purchase accrues only after the property is 
sold, not before that, and that pre-emptive right does not exist, and 
is not enforceable before the sale, which principle is supported by 
the decision of this Division in Fazaruddin v. Mayejuddin and 
others, 44DLR (AD) 62. 

 
9. In the case of 69 DLR, supra, it was held: 

“We have also perused the decision reported in 13 MLR (AD) 198 = 
60 DLR (AD) 73 wherein it has considered whether the right of pre-
emptor extinguishes by waiver, acquiescence and estoppels and 
found that the  right of pre-emption arises on the date of the transfer 
of the disputed land. Therefore, there cannot be waiver of the right 
before its accrual. When not specifically proved by clean evidence 
on record, the contention of waiver of the right of pre-emption 
cannot be accepted. This decision also found that right of pre-
emption accrues on the date of registration of the sale deed. The pre-
emptive right of purchase of the case land accrued to the pre-emptor 
only after the case land was sold to the purchaser pre-emptee by its 
owner and not before. Pre-emptive right does not exist before sale 
and so it is not enforceable before sale. Any such right before sale is 
an inchoate and immature right. Hence no conduct of the pre-emptor 
before sale of the case land refusing to purchase the same or 
consenting to sale thereof to other can constitute waiver, 
acquiescence or estoppels demolishing his right of pre-emption. The 
bare requisite for extinction or demolition of pre-emptor right lies in 
the accrual or existence of such right. In the instant case, the facts 
and circumstances proved on evidence do not establish that the 
conduct of the pre-emptor amounted to waiver, acquiescence or 
estoppels affecting his right of pre-emption.” 

 
10. In the case of 60 DLR, supra, it was held: 

“The view taken in the aforesaid case of Fazruddin appears to be a 
better view. Right of Pre-emption accrues on the date of registration 
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of the sale deed. The pre-emptive right of purchase of the case land 
accrued to th pre-emptor only after the case land was sold to the 
purchaser pre-emptee by its owner and not before. Pre-emptive 
right does not exist before the sale and so it is not enforceable 
before sale. Any such right before sale is an inchoate and immature 
right. Hence no conduct of the pre-emptor before sale of the case 
land refusing to purchase the same or consenting sale thereof to 
another can constitute waiver, acquiescence or estoppel 
demolishing his right of pre-emption. The bare requisite for 
extinction or demolition of pre-emption right lies in the accrual or 
existence of such right. In the instant case, the facts and 
circumstances proved on evidence do not establish that the conduct 
of the pre-emptor amounted to waiver, acquiescence or estoppel 
affecting his right of pre-emption.” 

 
11. In the case of 42 DLR, supra, it was held: 

“Waiver and acquiescence in pre-emption: Facts proved in a 
particular case may give rise to waiver and acquiescence and a pre-
emptor may be held to be estopped from enforcing his right of pre-
emption. It will be a question for proper inference from the facts 
provided in each particular case as to whether the peal of waiver 
and acquiescence exists or not.” 

 
12. It was also held:  

“It is the abandonment of a right, and is either express or implied-it 
may be implied from conduct which is inconsistent with the 
continuance of the right.” 

 
13. It was further held:  

“In its proper legal sense, acquiescence implies that a person 
abstains from interfering while a violation of his legal rights is in 
progress-it operates by way of estoppel.” 

 
14. In the case of 5 BLC, supra, it was held: 

“The appellant waived her right of pre-emption by refusing to 
purchase the land transferred at the earliest opportunity and that 
she is stopped from repurchasing the land when the lower 
appellate Court had misread the evidence of PWs on question of 
acquiescence and estoppel and thereby committed an illegality in 
arriving at its decision and hence the High Court Division did not 
commit any illegality in exercise of its jurisdiction under section 
115(1) of the Code of Civil Procedure.” 

 
15. It was also held: 

“It appears that the learned Single Judge on due consideration of 
evidence came to the finding that the appellant waived her right of 
pre-emption by refusing to purchasing the land transferred at the 
earliest opportunity and that she is estopped from purchasing  the 
land. The learned Judge in so holding rightly relied upon the 
decision in the case of Akhlasur Rahman & others vs Safarullah & 
other 14 BLD (AD) 20. In Akhlasur Rahman, this Division held....... 
“that the right (right of pre-emption) can be waived or relinquished 
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at an earlier date than on date of actual completion of sale under 
the law or thereafter.” 

 

16. It was further held: 
“No doubt, the plea of waiver and acquiescence is a question of 
interference to be drawn from the facts proved in a give case. The 
learned Singe Judge, in the instant case rightly noted that the lower 
appellate Court had misread the evidence of the DWs on question of 
acquiescence and estoppel and thereby committed an illegality in 
arriving at its decision and, as such, the learned Single Judge did 
not commit any illegality in exercise of his jurisdiction under 
section 115(1) of the CPC.” 

 

17. In the case of 22 BLD, supra, it was held: 
“A pre-emption may be held to be stopped from enforcing his right 
of pre-emption if he abandons such right either expressly or by 
implied conduct. Acquiescence implies that if a person abstained 
from interfering while a violation of his legal right is in progress it 
operates by way of estoppel. In the instant case, there are adequate 
evidence on record to prove that the petitioner hand knowledge of 
the sale made by his brother and he gave consent to the sale in 
question waiving his preferential right of purchase.” 

 

18. It was also held: 
“So far the second ground taken by the learned appellate court is 
concerned, it appears that the petitioners’ right of pre-emption is 
said to have been barred by the principle of waiver and 
acquiescence as it has been found by evidence that the petitioner 
refused to purchase the case land at the time of payment of earnest 
money and that the sale transaction was completed with a consent 
and full knowledge of the co-sharer petitioner. It appears that both 
the courts below have concurrently found on the basis of available 
evidence on record that the petitioner was not only aware of the 
transfer made by his own brother but he had also give consent to 
the transaction having involvement in the negotiation. On perusal of 
the evidence, it appears that there are sufficient corroborative 
evidences in proof of such contention. So I am not inclined to 
interfere with such contention.”  

 

19. The petitioner No. 2 examined himself as PW-1. His evidence has not been supported 
by any other witnesses as no corroborative evidence was advanced by the pre-emptor. In his 
evidence, he states that the opposite party No. 1 and opposite party Nos. 2-3 behind his back 
without giving him any proposal for selling out the property created a sale deed. He states to 
the effect-  

Òbvwjkx Rwg Avgvi Lye cÖ‡qvRb|Ó wZwb Av‡iv ¯̂xKvi K‡ib, ÒAvwg Gg.Avi.Avi 1346 
bs LwZqvb Gi m¤úwË wb‡q gvgjv K‡iwQ| GB LwZqv‡bi cÖRv‡`i g‡a¨ KRb RxweZ, 
KRb g„Z ej‡Z cvie bv| GB LwZqv‡bi mKj cÖRv Ges Zv‡`i Iqvwik‡`i cÿ 
K‡iwQ| mvÿx AviwR †`‡L e‡j‡Q †h, ÒAvwg Gg.Avi.Avi LwZqv‡bi cÖRv‡`i cÿ Kwi 
bvB| Avwg RqcyinvU kn‡i †gvU 50 kZK Rwg Lwi` K‡iwQ| Avgvi Lwi`K…Z 50 
kZK Rwg eve` Avgvi bv‡g Avi.Gm LwZqvb n‡q‡Q| GB 50 kZK Rwg RqcyinvU 
†cŠi GjvKvi g‡a¨|Ó Zvi mv‡ÿ¨ wZwb Av‡iv e‡jb †h, Òbvwjkx `v‡Mi `LjKvi‡`i 
mKj‡K cÿ Kwi bvB|Ó 

 

20. O.P.W-1, Md. Abu Bakkar Siddique, aged-73, in his evidence states:  
Òbvwjkx Rwgi jvMv DËi-`wÿ‡Y j¤̂v GKwU iv Í̄v Ges iv Í̄vi c~e© cv‡k cªv_©K AvdRv‡ji 
†`vZjv evwo Av‡Q| bvwjkx Rwgi jvMv cwð‡g cÖv_©‡Ki wbR bvgxq 16.5 kZK duvKv 
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Rwg Av‡Q| GB 16.5 kZK Rwgi jvMv c~‡©e AvbygvwbK Av‡iv 5 kZK Rwg 2bs 
cÖv_©‡Ki Av‡Q| GB Rwg‡Z  cÖv_©‡Ki cvKv evwo wbgv©Yvaxb Av‡Q| bvwjkx Rwgi jvMv 
DË‡i 1bs cÖv_©‡Ki 5 kZK Rwg dvuKv Av‡Q| bvwjkx Rwgi jvMv iv Í̄vi c~e© cv‡k 
AvbygvwbK 20 kZ‡Ki Dci cªv_©‡Ki cvKv cÖvPxi †Niv Av‡iv GKwU evwo Av‡Q| bvwjkx 
Rwg wewµi c~‡e© cÖv_©K‡K evievi(GKvwaKevi) cÖ Í̄ve wb‡q †MwQ| cÖv_©K Zvi A‡bK Rwg 
_vKvq bvwjkx Rwg wKb‡Z A¯̂xK…wZ Rvbvq|Ó 

 

21. O.P.W-2, aged-72, in his evidence states:  
ÒAvwg bvwjkx Rwg cÖ_‡g cÖv_©K‡`i eivei wewµi cÖ Í̄ve wb‡q hvB|Ó wZwb †Rivq e‡jb 
†h,  ÒAvdRvj eivei wewµi cÖ Í̄ve wb‡q †M‡j †m Lwi` Kivi Avk¦vm w`‡q GKvwaKevi 
mgq ‡bq| Avwg †gvU 2 evi wM‡qwQ|Ó wZwb Av‡iv e‡jb †h, Ò`wj‡ji 5 w`b ci 
gvc‡Svc Kiv nq| gvc‡Sv‡ci mgq 1 bs cÖwZc‡ÿi ev Zvi ¯̂vgx Dcw ’̄Z wQj bv| 
gvc‡Sv‡ci mgq AvdRvjmn 5/6 Rb Dcw ’̄Z wQj| †¯‹P g¨v‡c mB K‡i‡Q 4 Rb|Ó  

 

22. O.P.W-3, Md. Shariful Islam in his evidence states:  
ÒAvwg cÿ‡`i wPwb| bvwjkx Rwg wPwb| Avwg ivRwgw ¿̄| cÖv_©x I cÖwZcÿ‡`i evwo‡Z 
KvR K‡iwQ| bvwjkx Rwg wewµi c~‡e© Avwg AvdRv‡ji Kv‡Q wewµi cÖ Í̄ve wb‡q 
wM‡qwQjvg| AvdRvj wKb‡Z A¯̂xK…wZ Rvbvq Ges Ab¨Î wewµ Kivi K_v e‡j‡Q| 
Zvici, cÖv_©K‡`i ÁvZmv‡i bvwjkx Rwg wewµ Kwi| gvc‡Svc K‡i mxgvbv cÖvPxi †`Iqv 
nq| bvwjkx Rwgi mxgvbv cÖvPxi Avwg w`‡qwQ|Ó wZwb †Rivq †KŠk‡j Av‡iv e‡jb †h, 
Ò‡¯‹P g¨v‡c Avwg, AvdRvj I Avwgb  mv‡ne mB K‡i‡Q|Ó  

 

23. The pre-emptor No. 2 (P.W-1) himself admitted that he did not make all the co-
sharers as party to the pre-emption case and he admitted that he purchased 50 decimals of 
land including the case land within Joypurhat, Pourashava and R.S record was duly prepared 
in their names and as such, their co-sharership in the holding as well as in the case land has 
been ceased as per law and therefore, he has got no locus standi to file the aforesaid pre-
emption case. The pre-emptors have 50 decimals of land within Joypurhat, Pourashava, but 
the pre-emptee has got no land except the case land measuring 6.5 decimals.  
 

24. Unfortunately, the pre-emptors after waiving their right instituted the pre-emption 
case to snatch the property of the pre-emptee. In this respect, the relevant portion of the 
famous poems of Nobel laureate Rabindranath Tagore may be read thus: 

ÒG RM‡Z, nvq, †mB †ewk Pvq Av‡Q hvi f~wi f~wi- 
ivRvi n Í̄ K‡i mg Í̄ KvOv‡ji ab Pzwi|Ó 

 

25. The conduct of the pre-emptors before and after purchase amply proved that the pre-
emptor-petitioners waived their right of pre-emption and as such, the pre-emption case was 
rightly dismissed by the trial Court. The petitioners intentionally relinquished of their 
statutory right and thereby waived the right of pre-emption. The Appellate Court assigning 
cogent reason concurred with the finding of the trial Court; therefore, it does not warrant for 
any interference by this Court. It is true that the right of pre-emption accrues after the deed 
entered in the volume as per section 60 of the Registration Act, 1908, but if the right of pre-
emption is waived before and after registration, obviously the Court may turn down the 
prayer of pre-emption; otherwise, the equitable principle of waiver, acquiescence which 
operate as estoppels will be meaningless. Nothing is absolute in law; therefore, it cannot be 
held absolutely that the pre-emption right shall accrue only after registration of the deed and 
if it so, the equitable principles of waiver and acquiescence shall be futile and fruitless.  
 

26. It cannot be denied that the scarcity of the urban land is increasing day by day; 
therefore, the pre-emption by co-sharer by purchase should be discouraged by reviewing and 
revisiting section 24 of Non-Agricultural Tenancy Act. Section 96 of the State Acquisition 
and Tenancy Act, in short, the SAT Act was amended by Act XXXV of 2006 considering the 
socio-economic perspective of the country, but in the meantime, 73 years have been elapsed 
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of enacting NAT Act, 1949. By lapse of time, a conspicuous revolution has taken place and 
urbanization has been tremendously progressed; therefore, the law does require to be 
reviewed for the greater interest and welfare of the people of the country. In this respect, I am 
of the view that a comparative distinction between the two should be mentioned here for 
better appreciation.     
 

27. For better understanding and appreciation, relevant provisions of section 96 of SAT 
Act, 1950 may be read thus:  

96. (1) If a portion or share of a holding of a raiyat is sold to a 
person who is not a co-sharer tenant in the holding, one or more 
co-sharer tenants of the holding may, within two months of the 
service of the notice given under section 89, or, if no notice has 
been served under section 89, within two months of the date of the 
knowledge of the sale, apply to the Court for the said portion or 
share to be sold to himself or themselves: 
Provided that no application under this section shall lie unless the 
applicant is- 
(a) a co-sharer tenant in the holding by inheritance; and 
(b) a person to whom sale of the holding or the portion or share 
thereof, as the case may be, can be made under section 90: 
Provided further that no application under this section shall lie 
after expiry of three years from the date of registration of the sale 
deed. 
(2) In an application under sub-section (1), all other co-sharer 
tenants by inheritance of the holding and the purchaser shall be 
made parties. 
(3) An application under sub-section (1) shall be dismissed unless 
the applicant or applicants, at the time of making it, deposit in the 
Court- 
(a) the amount of the consideration money of the sold holding or 
portion or share of the holding as stated in the notice under section 
89 or in the deed of sale, as the case may be; 
(b) compensation at the rate of twenty five per centum of the amount 
referred to in clause (a); and 
(c) an amount calculated at the rate of eight per centum simple 
annual interest upon the amount referred to in clause (a) for the 
period from the date of the execution of the deed of sale to the date 
of filing of the application for preemption. 
(Emphasis supplied) 

 

28. For better understanding and appreciation, relevant provisions of section 24 of NAT 
Act, 1949 may also be read thus: 

24. (1) If a portion or share of the non-agricultural land held by a 
non-agricultural tenant is transferred, one or more co-sharer 
tenants of such land may, within four months of the service of notice 
issued under section 23 and, in case no notice had been issued or 
served, then within four months from the date of knowledge of such 
transfer, apply to the court for such portion or share to be 
transferred to himself or to themselves, as the case may be.  
(2) The application under sub-section (1) shall be dismissed unless 
the applicant at the time of making it deposits in Court the amount 
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of the consideration money or the value of the portion or share of 
the property transferred as stated in the notice served on the 
applicant under section 23 together with compensation at the rate 
of five per centum of such amount. 
(Emphasis supplied) 

 

29. In the above backdrop, it is expected that the Government shall take necessary step to 
amend the provision of section 24 in line with the latest amendment of section 96 of the SAT 
Act, 1950 for the greater interest of the people of the country.  
The following points may be considered by legislators: 

(i) Only the co-sharer tenant by inheritance can file pre-emption case under 
section 24 of the NAT Act.  

(ii)  Transfer by way of sale only be pre-emptible and the pre-emption case has to 
file within two months from the date of registration as per section 60 of the 
Registration Act or if no notice is given under section 23 of the NAT Act within 
two months from the date of knowledge.  

(iii) The maximum period of filing pre-emption case shall not be more than two 
years from the date of expiry of the registration of the sale deed.  

(iv) The pre-emptor has to deposit consideration money along with 35% of the 
compensation of consideration money and an amount of 10% annual interest 
upon the amount of consideration money for the period from the date of 
execution deed of sale and to the date of filing the application for pre-emption. 

(v) The remaining co-sharer tenants by inheritance may join in the original 
application within two months from the date of service notice or within two 
months from the date of knowledge of registration of the deed. 

(vi) If pre-emption case is allowed, the pre-emptee has to execute a registered sale 
deed within stipulated time failing which the Court shall execute the registered 
deed and shall hand over the possession to the pre-emptor. 

(vii) Non-agricultural land or holding should be considered as   synonym. If the 
non-agricultural land is recorded in different khatians by survey operation or 
by mutation proceeding, the right of pre-emption shall be ceased.  

(viii) The ceiling of the agricultural or non-agricultural land should not be more 
than twenty bighas in case of agricultural land and only five bighas in case of 
non-agricultural land and accordingly, consequential amendment has to be 
made in Bangladesh Land Hodling (Limitation) Order, 1972(PO 98 of 1972), 
the Land Reforms Ordinance, 1984(Ordinance No. X of 1984) and Section 90 
of the SAT Act (Act XXVIII of 1951).  

(ix) As per Rules of Business and Allocation of Business, it is the subject of the 
Ministry of the Land, therefore, the Ministry of Land may take necessary step 
to review the provisions of law relating to pre-emption as set out under 
Section 24 of the NAT Act. 

 

30. Having regards to the facts and circumstances of the case, I am of the view that the 
Rule is devoid of any substance and accordingly, it   shall fall through. 
 

31. In the result, the Rule is discharged, however, without passing any order as to costs.  
 

32. Let a copy of the judgment with LCRs be sent down to the Court below at once.  
 

33. A copy of the judgment also be transmitted to the Secretary, Ministry of Land for 
taking necessary step. 


